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INTRODUCTION AND SUMMARY OF ARGUMENT 

At the end of its brief, Amicus concedes that if Ms. Morris and 

Mr. Welch were held in criminal contempt, and if their notice of appeal was 

timely, their convictions should be reversed because the District Court failed to 

comply with the procedural requirements of Rule 42(a) of the Federal Rules of 

Criminal Procedure.  Amicus is correct on that score.  The contempt finding was 

criminal, the appeal was timely, and the contempt finding should be vacated.   

1. This Court reviews de novo the question whether the District 

Court’s contempt finding was criminal or civil by evaluating the objective record 

of what the District Court said and did at the time it issued the contempt finding.  

Yet in defending the District Court’s judgment, Amicus repeatedly argues that 

Ms. Morris and Mr. Welch have invited this Court to “psychoanalyze” the 

District Court’s subjective motivations in holding them in contempt.  Ms. Morris 

and Mr. Welch have asked for no such thing.  They seek this Court’s 

consideration of the objective elements of the District Court’s February 2009 

contempt citation, without deference to the District Court’s post hoc 

characterization of its order as “civil” in nature. 

2. The District Court’s February 13, 2009 contempt order had all 

the objective attributes of a criminal contempt finding. Three salient examples:  

First, by the time the District Court held Ms. Morris and Mr. Welch in contempt, 
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government attorney Kevin Driscoll had made a commitment in open court that 

the government would comply with the District Court’s order “forthwith” – 

leaving nothing for the District Court to “coerce,” as a civil contempt order is 

designed to do.  Yet moments later, the District Court explained that it was 

“adjudicating” Ms. Morris, Mr. Welch, and two of their colleagues in contempt 

because it found their prior conduct “outrageous” and “not acceptable.”  Second, 

at the time it held Ms. Morris and Mr. Welch in contempt, the District Court 

stated that it would hold further proceedings regarding sanctions at the 

conclusion of the Stevens case – apparently regardless of whether the government 

complied with the Court’s order to produce by the close of business that day the 

34 documents that had not been produced.  Third, the next day, after the District 

Court had acknowledged that the government had complied with its order, it 

lifted the contempt as to Mr. Driscoll but confirmed in a minute order that 

Ms. Morris and Mr. Welch remained in contempt.  J.A. 339.   

These objective facts demonstrate that the District Court’s contempt 

finding was criminal.  It was not intended to compel compliance with the 

underlying order to produce documents, and it was not purged following the 

government’s compliance.  Indeed, the District Court’s own contemporaneous 

characterization of its contempt finding establishes that it intended to punish 

Ms. Morris and Mr. Welch for what the Court viewed as a completed act of 
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disobedience, not to compel future compliance with an order.  The District Court 

stated that government counsel’s conduct was “not acceptable in this Court and 

that’s the reason why I’m adjudicating those attorneys in contempt.”  J.A. 116 

(emphasis added).  That was a punitive act, not a coercive one.   

3. Ms. Morris and Mr. Welch timely filed their notice of appeal 

pursuant to Federal Rule of Appellate Procedure 4(a), which governs appeals from 

civil cases.  They were not required to proceed under Fed. R. App. P. 4(b), which 

governs appeals from criminal cases, for three reasons.  First, Ms. Morris and 

Mr. Welch were not “defendants” in a “criminal case.”  Second, where, as here, a 

district court finds a litigant in criminal contempt during proceedings that are 

instituted and tried as civil contempt, the district court’s contempt finding is not 

considered criminal for purposes of establishing appeal.  Third, Amicus concedes 

that the District Court failed to provide any of the procedures required by 

Fed. R. Crim. P. 42(a).  Accordingly, Fed. R. App. P. 4(a), not Fed. R. App. 

P. 4(b), governs the timeliness of Ms. Morris’s and Mr. Welch’s appeal.  

4. Finally, there is no opportunity or need for further District 

Court proceedings on remand, as Amicus suggests.  There is no opportunity for 

further proceedings because the Court is in no position, years after the fact, to 

confer the required process on its defective order.  And there is no need for a 

remand in any event, because the Court previously authorized a Special Prosecutor 
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to examine the Stevens trial and recommend further proceedings as necessary.  

Vacatur, not remand, is the appropriate cure for the District Court’s procedurally 

deficient criminal contempt finding.   

ARGUMENT 

I. THE DISTRICT COURT’S POST HOC CHARACTERIZATION OF 
ITS OWN CONTEMPT FINDING IS NOT ENTITLED TO 
DEFERENCE. 

“A contempt finding is either civil or criminal by virtue of its 

character and purpose, not by reason of the trial judge so denominating the 

proceeding.”   Cobell v. Norton, 334 F.3d 1128, 1145 (D.C. Cir. 2003) (citations 

omitted); see also Int’l Union, United Mineworkers of America v. Bagwell, 512 

U.S. 821, 838 (1994) (“[T]he label affixed to a contempt ultimately will not be 

allowed to defeat the applicable protections of federal constitutional law.”) 

(citation omitted). 

Throughout its brief, however, Amicus relies heavily on the District 

Court’s conclusion in October 2010 that its February 2009 contempt finding had 

been civil and coercive.  See, e.g., Amicus Br. 24, 29-30, 33.  But this Court owes 

no deference to the label the District Court applied 20 months after the fact.  

Indeed, Cobell confirms that this Court would owe no deference to the District 

Court’s characterization of its contempt order even if the Court had 
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contemporaneously declared its punitive contempt order actually to be one of 

“civil” contempt.1   

Whether a contempt finding is civil or criminal is a question of law 

that this Court determines de novo; even Amicus concedes as much.  

Amicus Br. 22.  A district court cannot hold a litigant in criminal contempt, label it 

“civil contempt,” and thereby insulate itself from meaningful appellate review.  See 

National Organization for Women v. Operation Rescue, 37 F.3d 646, 660 (D.C. 

Cir. 1994) (explaining that a district court’s characterization of its contempt 

finding is not “controlling”). 

II. THE RECORD ESTABLISHES THAT THE DISTRICT COURT’S 
CONTEMPT FINDING WAS CRIMINAL. 

A. The Contempt Finding Was Criminal And Punitive, Not Civil 
And Coercive. 

As Appellants’ opening brief explains, a contempt finding is criminal 

where, as here, the contemnor “cannot avoid or abbreviate the penalty through later 

compliance.”  Appellants Br. 20 (citing Salazar ex rel. Salazar v. District of 

                                           
1  Amicus cites United States v. Ayer, 866 F.2d 571, 573 (2d Cir. 1989), as 
support for the notion that the District Court’s choice of label has “objective 
importance.” Amicus Br. 30.  The Second Circuit found it to be a “relevant 
consideration” on appeal that the district court had contemporaneously described 
its contempt finding as civil.  Id. at 572-73.  Furthermore, the Ayer court ultimately 
overrode the district court’s label, finding the contempt criminal because it was 
punitive rather than coercive and could not be purged.  Id. at 573-74.  In addition, 
and more important, if Ayer has the meaning Amicus seeks to ascribe to it, it would 
be inconsistent with this Court’s decision in Cobell, not to mention the Supreme 
Court’s decision in Bagwell.   
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Columbia, 602 F.3d 431, 438 (D.C. Cir. 2010) (internal citations omitted)).  Where 

the contemnor is unable to purge the contempt by committing an affirmative act, 

the contempt finding’s purpose is not to compel compliance with an order of the 

court, but rather to vindicate the court’s authority following a completed act of 

disobedience.  See Cobell, 334 F.3d at 1145, 47 (citing Bagwell, 512 U.S. at 827-

28). 

The District Court’s contempt finding embodies this defining 

characteristic.  For although government counsel complied with the District 

Court’s order within hours of being held in contempt, their compliance was 

insufficient to “avoid or abbreviate the penalty.”  Salazar, 602 F.3d at 438. 

Amicus nonetheless insists that the District Court’s contempt finding 

was coercive; that the contempt finding “was in fact purged” once the government 

complied with the District Court’s order; and that the District Court’s statement 

that it would take up the issue of sanctions at the conclusion of the Stevens 

proceedings was not inconsistent with a civil contempt finding.  Amicus Br. 31-34.  

In advancing these arguments, Amicus fails to take account of several critical 

aspects of the record below. 
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1. The District Court Confirmed That Ms. Morris And Mr. Welch 
Remained In Contempt Even After They Complied With Its 
Order. 

On February 14, 2009 – the day after the government complied with 

the District Court’s order – the District Court issued a minute order vacating its 

contempt finding as to Mr. Driscoll, but confirming that Ms. Morris and Mr. Welch 

(as well as their colleague Patricia Stemler) remained in contempt.  J.A. 339.  With 

respect to Ms. Morris, Mr. Welch, and Ms. Stemler, the minute order stated as 

follows: 

[T]he three senior DOJ attorneys present at the hearing 
did sign the relevant pleadings and have been working on 
the specific issues relating to the Court’s January 21, 
2009 and February 3, 2009 Orders for months.  
Therefore, under the circumstances, it was those 
attorneys’, and not Mr. Driscoll’s, responsibility to 
ensure that the government complied with the Court’s 
orders.  Id. 

The February 14 minute order forecloses any argument that the 

District Court’s contempt finding “was in fact purged” on the afternoon of 

February 13, as Amicus contends.  See Amicus Br. 31-32.  If the contempt finding 

had been purged, the District Court would not have confirmed that Mr. Morris and 

Mr. Welch remained in contempt. 

The same minute order also refutes Amicus’s suggestion that the 

District Court “took no action” on the contempt finding until after Ms. Stemler 

moved to vacate the finding as to her.  Amicus Br. 33.  Amicus maintains that the 
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District Court had no obligation to “quickly confirm” that Ms. Morris and 

Mr. Welch were no longer in contempt once they complied with its order.  Id. at 

33-34.  But in fact, the District Court “quickly confirmed” in the February 14 

minute order that Ms. Morris and Mr. Welch remained in contempt, even though 

the government by that time had complied with the order.  J.A. 339.   

The same minute order also confirms the criminal nature of the 

District Court’s contempt finding.  As noted above, the District Court emphasized 

that it was Ms. Morris’s and Mr. Welch’s “responsibility to ensure that the 

government complied with the District Court’s orders.”  J.A. 339 (emphases 

added).  This kind of post-compliance emphasis on a litigant’s responsibility for 

contumacious conduct is the hallmark of a criminal contempt finding.  See Cobell, 

334 F.3d at 1146-47 (“[A] sanction for one’s past failure to comply with an order 

is criminal in nature[.]”) (citations omitted).2 

2. The District Court’s Colloquy With Mr. Driscoll Is Inconsistent 
With A Coercive Civil Contempt Finding. 

Amicus also disregards two important statements made during the 

February 13 status hearing, both of which confirm that the District Court’s 

                                           
2  In the opening sentence of the minute order, the District Court explained that 
it held Ms. Morris, Mr. Welch, and their colleagues in contempt “after the 
attorneys acknowledged that they had no reason for failing to comply with the 
[District Court’s] Orders, they simply had not complied.”  J.A. 339 (emphasis 
added).  As explained above, this backward-looking focus on the “reason” for the 
government’s conduct is emblematic of a criminal contempt finding. 
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contempt finding was criminal and punitive, not civil and coercive.  First, just 

before the District Court held Ms. Morris and Mr. Welch in contempt, Mr. Driscoll 

informed the Court that the government would “forthwith” produce the subset of 

34 documents that by then had not been produced.  J.A. 114.  At that point – after 

Mr. Driscoll’s commitment, as an officer of the court, in open court and on the 

record, to deliver the remaining documents “forthwith” – there was no action for 

the District Court to coerce, as immediate action was already promised. 

Second, after holding Ms. Morris and Mr. Welch in contempt, the 

District Court set forth the purpose of its contempt finding: 

[T]hat’s outrageous for the Department of Justice, the 
largest law firm on this planet, to come before a federal 
judge and say, yeah, Judge, we recognized your order, we 
realized it and we haven’t gotten around to complying 
with it, and we really don’t have a good faith reason for 
not having complied with it.  That is not acceptable in 
this court and that’s the reason why I’m adjudicating 
those attorneys in contempt. 

J.A. 116 (emphasis added).  The District Court’s explanation that it was 

adjudicating Ms. Morris and Mr. Welch in contempt because of their unacceptable 

conduct is inconsistent with a coercive, civil contempt finding. 

To be sure, the District Court also stated – after Mr. Driscoll offered 

the government’s commitment that the remaining documents would be produced 

“forthwith” – that it expected the government to produce the documents by close of 

business on February 13.  J.A. 114-15.  But a criminal contempt finding may also 

USCA Case #10-5372      Document #1328952      Filed: 09/12/2011      Page 13 of 24



 

10 
 

contain a coercive element, and that was the case here.  Importantly, the opposite is 

not true:  a criminal contempt order containing a coercive element does not 

somehow morph into a civil contempt.  See, e.g., Falstaff Brewing Corp. v. Miller 

Brewing Co., 702 F.2d 770, 780 (9th Cir. 1983) (“quasi-conditional language” in a 

criminal contempt finding “does not . . . alter its punitive effect”); Nye v. United 

States, 313 U.S. 33, 42-43 (1941) (where a contempt finding has criminal and civil 

features, “the criminal feature of the order is dominant and fixes its character for 

purpose of review”); F.D.I.C. v. LeGrand, 43 F.3d 163, 169-70 (5th Cir. 1995) 

(same).  The District Court’s own explanation of its contempt finding and its 

confirmation, after the government had produced the documents, that Ms. Morris 

and Mr. Welch remained in contempt, are clear indicia of a punitive, criminal 

contempt finding.   

3. There Is No Support For The Argument That The District Court 
May Have Intended To Impose “Compensatory” Civil Sanctions. 

The District Court’s statement that it “will deal with whatever 

sanctions are appropriate at the conclusion of this case” further confirms the 

criminal nature of its contempt finding.  See J.A. 114; Appellants Br. 20-21.  

Amicus asserts, however, that the District Court’s deferral of sanctions was not 

inconsistent with a civil contempt finding because it remained possible for the 

District Court to impose a compensatory sanction.  Amicus Br. 32-33.  For 

example, Amicus hypothesizes that the District Court could have ordered the 
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government “to partially reimburse Senator Stevens for the money he paid to his 

attorneys to draft the motion for contempt.”  Id. at 32. 

This argument is baseless speculation.  It also is flatly contradicted by 

the record.  Senator Stevens’s counsel did not even mention compensatory relief in 

their contempt motion.  J.A. 240-53.  Nor did they subsequently seek 

compensatory sanctions.  Further, when the District Court revisited the issue in its 

October 2010 opinion, it made no mention of “compensatory” sanctions; it simply 

determined that sanctions were unnecessary.  J.A. 157.  The District Court’s 

warning that it would “deal with whatever sanctions are appropriate at the 

conclusion of this case,” J.A. 114, cannot rationally be characterized as a mere 

allusion to the potential availability of compensatory relief. 

B. THE DISTRICT COURT HELD MS. MORRIS AND 
MR. WELCH IN CONTEMPT BECAUSE IT FOUND THEIR 
CONDUCT “OUTRAGEOUS” AND “NOT ACCEPTABLE.” 

Ms. Morris and Mr. Welch have previously identified the important 

similarities between this case and Cobell.  Appellants Br. 23-26.  In both this case 

and Cobell, the District Court reprimanded a public official for failing to comply 

with a Court order.  Compare J.A. 116 with Cobell, 334 F.3d at 1136, 1146-47.  In 

both this case and Cobell, the District Court made clear, through its actions and 

statements, that compliance with its order would not be sufficient to purge the 

contempt.  Compare J.A. 116, 339 with Cobell, 334 F.3d at 1147.  And in both this 
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case and Cobell, the District Court used strong language in reprimanding the 

contemnors for their conduct.  Compare J.A. 116 with Cobell, 1136, 1146-47. 

Amicus focuses principally on the third of these similarities in 

attempting to distinguish this case from Cobell, arguing that Ms. Morris and 

Mr. Welch are asking this Court to “polic[e] the word choice courts may use in 

holding a party in contempt.”  Amicus Br. 38.  But these veteran prosecutors are 

not complaining that the District Court gave them a tongue-lashing.  They are 

complaining that at the end of that tongue-lashing, the District Court said, “that’s 

the reason why I’m adjudicating those attorneys in contempt.”  J.A. 116 (emphasis 

added). 

This Court need not “play[ ] the role of word police,” Amicus Br. 25, 

to take the District Court’s statement precisely at face value.  Where, as here, a 

district court imposes a contempt finding because it finds a litigant’s conduct 

outrageous and unacceptable, and where the court subsequently confirms that the 

litigant is still in contempt even after it has complied with its order, the court has 

imposed a punitive sanction.  Its contempt finding is therefore criminal.3 

                                           
3  Although Amicus devotes four pages to the issue, Br. 41-44, Ms. Morris and 
Mr. Welch are not arguing that they were improperly held in civil, as opposed to 
criminal, contempt.  They mentioned the issue only in passing (and in a footnote) 
to emphasize that given the government’s statement in its brief that it was no 
longer asserting privilege as to the 34 documents, the government’s representation 
that it would produce the documents “forthwith,” and the trivial nature of the 
(continued…) 
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III. THIS APPEAL IS TIMELY. 

In what is perhaps best characterized as a stretch, Amicus contends 

that if the District Court indeed held Ms. Morris and Mr. Welch in criminal 

contempt, their appeal would be untimely under Federal Rule of Appellate 

Procedure 4(b) because they did not file their notice of appeal within fourteen days 

of the District Court’s October 12, 2010 opinion and order.  Amicus Br. 45-53.  

This Court should reject Amicus’s argument. 

Fed. R. App. P. 4(b) provides: 

In a criminal case, a defendant’s notice of appeal must be 
filed in the district court within 14 days of the later of (i) 
the entry of either the judgment or the order being 
appealed; or (ii) the filing of the government’s notice of 
appeal.”  (Emphases added.) 

First, as a textual matter, Fed. R. App. P. 4(b) has no application here.  

The order from which Ms. Morris and Mr. Welch have appealed was not entered in 

a “criminal case.”  Amicus concedes that Ms. Morris and Mr. Welch could not 

have appealed from the February 2009 contempt finding in the Stevens case itself.  

Amicus Br. 50-52.  And the October 2010 order from which Ms. Morris and 

Mr. Welch have appealed was entered on a miscellaneous docket, which is 

manifestly not a “criminal case.”   

                                           
documents, the failure to produce was inadvertent and did not justify the 
imposition even of civil, let alone criminal, contempt. 
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Similarly, Ms. Morris and Mr. Welch were not criminal “defendants” 

within the meaning of Fed. R. App. P. 4(b).  One becomes a defendant in a 

criminal contempt proceeding by receiving notice of the proceeding in accordance 

with Fed. R. Crim. P. 42(a).  Although such notice can be given in open court, it 

must include certain specifics that – as Appellants have explained – were wholly 

lacking here.  Indeed, Amicus concedes that the proceedings on February 13, 2009 

did not comport with Fed. R. Crim. P. 42(a).  Amicus Br. at 53. In an analogous 

context, this Court has recognized that, “on its face,” the plain language of 

Fed. R. App. P. 4(b) “cannot logically apply to a grand jury proceeding for the 

simple reason that there is no defendant in a grand jury proceeding.”  In re Grand 

Jury, 490 F.3d 978, 984 (D.C. Cir. 2007).  The same analysis applies here.  

Ms. Morris and Mr. Welch were not criminal “defendants” in the miscellaneous 

proceeding from which this appeal arises, and Fed. R. App. P. 4(b) has no bearing 

on the timeliness of their appeal.   

Second, as Ms. Morris and Mr. Welch explained in their opening brief 

(Appellants Br. 17), there is clear authority that where a criminal contempt finding 

is “imposed in proceedings that are instituted and tried as civil contempt . . . the 

contempt finding is not considered criminal for purposes of establishing appeal.”  

Southern Ry. Co. v. Lanham, 403 F.2d 119, 125 (5th Cir. 1968) (emphasis added); 

see also Duell v. Duell, 178 F.2d 683, 687-89 (D.C. Cir. 1949).  Amicus argues 
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that this principle addresses “when the deadline for filing a notice of appeal w[ill] 

begin to run,” and has “nothing to do” with whether the civil or criminal deadline 

applies.  Amicus Br. 48 n.6.4  But it would be utterly nonsensical to apply the civil 

rule for determining the beginning of the notice of appeal period and to then apply 

the criminal rule for determining the actual deadline.  There is no basis for this 

mix-and-match approach.  The contempt finding against Ms. Morris and 

Mr. Welch, which was categorized as civil and memorialized on a miscellaneous 

docket, cannot be considered “criminal” within the meaning of 

Fed. R. App. P. 4(b). 

Third, the “nature of the case” below – which, according to Amicus, 

controls this Court’s analysis as to whether the District Court’s contempt finding 

was civil or criminal – is indisputably civil.5  In United States v. Byfield, which 

Amicus itself cites (Amicus Br. 48 n.6), this Court concluded that a defendant’s 

appeal from the denial of his motion for a sentence reduction was “criminal” 

because the motion for sentence reduction was “part of the defendant’s criminal 
                                           
4  Amicus also argues that Duell “was decided in 1949,” before Fed. R. App. 
P. 4 was enacted.  Amicus Br. 47-48 n.6.  But both Duell and Lanham are still 
good law.  See, e.g., 15B Wright, Miller & Cooper, Federal Practice & Procedure, 
§ 3917, at 392 (2d ed. 2011) (citing both decisions).  The vintage of a controlling 
decision is hardly reason to ignore it.   
5  Amicus assumes that its proffered “nature of the case” approach is somehow 
inconsistent with Duell and Lanham.  Amicus Br. 48 n.6.  But the holding in both 
cases – that where the proceedings below are civil, a contempt finding is not 
considered criminal for purposes of establishing appeal – is entirely consistent with 
Amicus’s suggested approach. 
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proceeding.”  522 F.3d 400, 402 (D.C. Cir. 2008).  In this case, by contrast, the 

District Court did not initiate any criminal proceeding before holding Ms. Morris 

and Mr. Welch in contempt.  That procedural infirmity, after all, is the core issue 

on appeal.  Accordingly, the nature of this case is civil, and this Court should apply 

the 30-day deadline set forth in Fed. R. App. P. 4(a) in determining the timeliness 

of Ms. Morris’s and Mr. Welch’s appeal.  Ms. Morris and Mr. Welch filed their 

notice of appeal 29 days after the District Court’s October 12, 2010 opinion and 

order.  J.A. 384.  Their appeal therefore was timely, and Amicus never suggests 

that the appeal was untimely under Fed. R. App. P. 4(a). 

IV. VACATUR, NOT REMAND, IS THE APPROPRIATE CURE FOR 
THE DISTRICT COURT’S PROCEDURALLY DEFICIENT 
CONTEMPT FINDING. 

Amicus concedes that the District Court’s contempt finding should be 

reversed if it was criminal in nature and if Ms. Morris and Mr. Welch filed a timely 

notice of appeal.  Amicus Br. 53.  But Amicus then suggests that if this Court 

reverses the District Court’s contempt finding, it should remand this matter to the 

District Court “so that it may hold contempt proceedings consistent with 

Rule 42[.]”  Id.   

That is wrong; the proper remedy is vacatur.  To begin with, as 

explained in our opening brief, it is far too late in the day to accord the necessary 

process to a 2009 criminal contempt order that was unaccompanied by any such 
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process.  See Appellants Br. 14.  No remand is necessary, in any event, because the 

District Court has appointed a Special Prosecutor to investigate whether certain 

government counsel (including Mr. Welch and Ms. Morris) willfully violated any 

court order during the Stevens proceedings, including the order that triggered the 

contempt finding below.  J.A. 344.  Vacatur of the procedurally improper 

February 13, 2009 order will not constrain the Special Prosecutor from fulfilling 

his charge. 
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CONCLUSION 

For all of the foregoing reasons, and for those in Ms. Morris’s and 

Mr. Welch’s opening brief, this Court should vacate the District Court’s finding 

that Ms. Morris and Mr. Welch were in contempt of court on February 13, 2009. 

Respectfully submitted, 
 

     /s/  Catherine E. Stetson               
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Chuck Rosenberg 
Michele W. Sartori 
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Washington, DC  20004  
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