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QUESTION PRESENTED 

The court of appeals upheld retroactive 
regulations implementing the Energy Independence 
and Security Act of 2007 notwithstanding the lack of 
a clear statement from Congress that the 
Environmental Protection Agency was authorized to 
adopt retroactive regulations. The court of appeals 
held that implied authorization for retroactive 
rulemaking is sufficient when an agency misses a 
statutory deadline for adopting regulations. 

The question presented is: 

Whether a federal agency that misses a 
statutory deadline for promulgating regulations may 
engage in retroactive rulemaking based upon 
implied, rather than express, authorization from 
Congress. 
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PARTIES TO THE PROCEEDING 

Petitioners National Petrochemical and 
Refiners Association and American Petroleum 
Institute were the petitioners below. Respondent 
Environmental Protection Agency was the 
respondent below. Growth Energy and National 
Biodiesel Board were intervenors below. 
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RULE 29.6 STATEMENT 

Petitioner National Petrochemical and 
Refiners Association ("NPRA'') states that it is a non
profit, national trade association headquartered in 
the District of Columbia representing nearly 500 
members, including virtually all U.S. refiners and 
petrochemical manufacturers. NPRA has no 
outstanding shares or debt securities in the hands of 
the public and has no parent company. No publicly 
held company has a 10% or greater ownership 
interest in NPRA. 

Petitioner American Petroleum Institute 
("APf') states that it is a nationwide, not-for-profit 
association representing over 470 member companies 
engaged in all aspects of the oil and gas industry, 
including science and research, exploration and 
production of oil and natural gas, transportation, 
refining of crude oil, and marketing of oil and gas 
products. API has no parent companies, and no 
publicly-held company has a 10% or greater 
ownership interest in API. 
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PETITION FOR A WRIT OF CERTIORARI 

Petitioners National Petrochemical and 
Refiners Association ("NPRA'') and American 
Petroleum Institute ("APr') respectfully petition for a 
writ of certiorari to review the judgment of the 
United States Court of Appeals for the District of 
Columbia Circuit. 

INTRODUCTION 

This case presents a fundamental question of 
administrative law on which the federal courts of 
appeals are divided: whether a federal agency may 
promulgate retroactive regulations without express 
authorization from Congress. The court of appeals 
held that express statutory authorization is not 
required, so long as implicit authorization for 
retroactive rulemaking can be discerned in the 
relevant statute. 

The court of appeals' decision conflicts with 
decisions of five other federal courts of appeals, all of 
which have held that federal agencies may not 
promulgate retroactive rules unless expressly 
authorized to do so by Congress. The court of 
appeals' decision also conflicts with decisions of this 
Court. See, e.g., Lindh v. Murphy, 521 U.S. 320, 328 
n.4 (1997) ("[C]ases where this Court has found truly 
'retroactive' effect adequately authorized by a statute 
have involved statutory language that was so clear 
that it could sustain only one interpretation.''); Plaut 
v. Spendthrift Farm, Inc., 514 U.S. 211, 237 (1995) 
("[S]tatutes do not apply retroactively unless 
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Congress expressly states that they do."). Moreover, 
because the Administrative Procedure Act defines a 
''rule" as "an agency statement of general or 
particular applicability and future effect," 5 U.S.C. 
§ 551(4) (emphasis added), the court of appeals' 
decision in this case also conflicts with this Court's 
decisions holding that repeals by implication are 
disfavored and will only be found where one statute 
"expressly contradicts" another or an implied repeal 
is "absolutely necessary." Nat'l Ass'n of Home 
Builders v. Defenders of Wildlife, 551 U.S. 644, 662 
(2007). 

In support of its decision, the panel relied on a 
concurring opm10n in Bowen v. Georgetown 
University Hospital, 488 U.S. 204, 224-25 (1988) 
(Scalia, J., concurring). But that opinion, which was 
not joined by any other member of the Court, did not 
conclude that there is, or should be, a "missed 
deadline exception" to the principle that retroactive 
rulemaking must be expressly authorized by 
Congress. Instead, the concurring opinion suggested, 
at most, that a missed deadline may justify an 
agency in adopting rules with secondary, as opposed 
to primary, retroactive effects. 

As the D.C. Circuit judges who dissented from 
the denial of rehearing en bane explained, the 
question presented is extremely important. The 
court of appeals' decision "creates perverse 
incentives, rewarding dilatoriness and making 
regulatory burdens even less predictable. If an 
agency can accomplish tomorrow what the statute 
says to do today, Congress will lose a common and 
effective means of directing agency priorities." App. 
56 a. 
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The significance of the lower court's ruling is 
not limited to the particular federal agency and 
program at issue in this case, but extends to all 
federal agencies. Moreover, the panel's opinion 
makes clear that little evidence of congressional 
intent, apart from a missed statutory deadline, is 
necessary to justify retroactive rulemaking. See id. 
at 57a (''To the extent the panel opinion purports to 
rely on other structural features of the EISA for 
implicit authority, it grasps at straws.'). This 
Court's review is warranted to resolve the conflicts 
on this important question. 

OPINION BELOW 

The court of appeals' opinion is reported at 630 
F.3d 145. App. 1a-47a. The order denying the 
petition for rehearing en bane has been designated 
for publication but is unreported at this time. ld. at 
48a-59a. 

JURISDICTION 

The court of appeals filed its opm1on on 
December 21, 2010. It denied petitioners' timely 
petition for rehearing en bane on April 22, 2011. The 
jurisdiction of this Court is invoked under 28 U.S.C. 
§ 1254(1). 

STATUTORY PROVISIONS INVOLVED 

The relevant statutory provisions are set forth 
in an appendix to this petition. App. 149a-82a. 
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STATEMENT 

A. The Energy Policy Act of 2005 And 
hnplementing Regulations 

In 2005, Congress directed the Environmental 
Protection Agency ("EPA') to establish a Renewable 
Fuel Standard ("RFS") program for the purpose of 
increasing the amount of renewable fuel used in the 
United States. See Energy Policy Act of 2005 
("EPAct'), Pub. L. No. 109-58, 119 Stat. 594. 
Congress required EPA to promulgate regulations to 
ensure that a specified volume of renewable fuel is 
used in each year from 2006 until 2012. Id., Tit. XV, 
§ 1501(a)(2), 119 Stat. 1068-69.1 Congress set a 
deadline of August 8, 2006 for EPA to issue 
regulations implementing the RFS program. I d., Tit. 
XV, § 1501(a)(2), 119 Stat. 1068. For calendar year 
2006, Congress also provided a default standard 
(2. 78% of the total volume of gasoline sold or 
dispensed to consumers in the United States) that 
would apply in the event that EPA missed the 
August deadline for issuing regulations. I d., Tit. XV, 
§ 1501(a)(2), 119 Stat. 1069. 

In December 2005, EPA published a direct 
final rule implementing Congress's default standard 
for 2006. Regulation of Fuels and Fuel Additives: 
Renewable Fuel Standard Requirements for 2006, 70 
Fed. Reg. 77,325 (Dec. 30, 2005) (App. 146a). 
Although Congress's deadline for issuing rules was 

1 The required volumes of renewable fuel ranged from 4.0 
billion gallons in 2006 to 7.5 billion gallons in 2012. See EPAct 
§ 1501(a), 119 Stat. 1069. 
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still more than eight months away, EPA 
promulgated an initial rule at the end of 2005 
because the agency thought that "it is critical that 
industry be informed of how to demonstrate 
compliance prior to August 2006, since the program 
begins in January 2006." Id. at 77,326 (App. 148a). 

In May 2007, EPA promulgated a final rule 
(the "RFS1 Rule'~ that provided detailed 
requirements for implementing the RFS program. 
See Regulation of Fuels and Fuel Additives: 
Renewable Fuel Standard Program, 72 Fed. Reg. 
23,900 (May 1, 2007) (App. 119a). The RFS1 Rule 
imposed obligations on refiners, importers, and 
certain blenders of gasoline. See id. at 23,908 (App. 
121a). Each obligated party was required to obtain 
credits-either by blending renewable fuels or by 
acquiring them from an entity that has blended 
renewable fuels--to demonstrate compliance with its 
annual volume obligation, or else it was subject to 
being fined. See id. at 23,908-14, 23,950 (App. 121a-
28a, 136a-38a).2 

The RFS1 Rule took effect on September 1, 
2007. Id. at 23,913. (App. 132a) Rather than "lookD 
back retroactively to the beginning of the year for 

2 In general, an obligated party's annual volume obligation is 
determined by multiplying tbe party's gasoline production in a 
given year by a percentage standard specified by EPA. 72 Fed. 
Reg. at 23,914 (App. 134a-36a). This annual percentage 
standard, which EPA is required to set prior to each compliance 
year, is the ratio of the amount of renewable fuel Congress 
required to be used in a particular year and the total amount of 
gasoline projected to be used in the United States that year, 
subject to certain adjustments. See EPAct § 1501(a), 119 Stat. 
1070; 72 Fed. Reg. at 23,910 (App. 134a-36a). 
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gasoline production," Regulation of Fuels and Fuel 
Additives: Renewable Fuel Standard Program, 71 
Fed. Reg. 55,552, 55,566 (Sept. 22, 2006) (App. 143a), 
EPA adopted a "prospective compliance approach," 
such that the renewable fuel standard applied only 
to gasoline produced or imported on or after 
September 1, 2007, 72 Fed. Reg. at 23,913 (App. 
132a). EPA emphasized that a prospective 
compliance approach "provides the industry with the 
certainty they need to comply" with the RFS1 Rule. 
Id. (App. 132a). 

B. The Energy Independence And 
Security Act of 2007 

In 2007, Congress substantially amended and 
expanded the RFS program. See Energy 
Independence and Security Act of 2007 ("EISA'), 
Pub. L. No. 110-140, 121 Stat. 1492. EISA 
established separate annual volume obligations for 
four different renewable fuel categories: (1) total 
renewable fuel, (2) advanced biofuel, (3) biomass
based diesel, and (4) cellulosic biofuel. See 42 U.S.C. 
§ 7545(o)(2)(B). EISA specified applicable volumes 
for each category, which are significantly greater 
than the volumes established in EPAct. Id. 
§ 7545(o)(2)(B)(i). a 

' EISA also expanded the RFS program to include not just 
gasoline but all ''transportation fuel" (including diesel and most 
non-road fuels) sold or introduced into commerce in the 
contiguous United States. 42 U.S.C. § 7545(o)(2)(A)(i). It also 
mandated that all renewable fuel (except for renewable fuel 
produced in facilities that commenced construction prior to 
December 19, 2007) achieve specific thresholds related to their 
(continued ... ) 
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To implement these changes, Congress 
required EPA to promulgate implementing 
regulations by December 19, 2008, one year after 
enactment of EISA Id. § 7545(o)(2)(A)(i). Congress 
further directed EPA to publish each year's 
renewable fuel volume standards by November 30 of 
the preceding year so that obligated parties would 
have advance notice of the upcoming year's 
obligations. Id. § 7545(o)(3)(B)(i). 

C. The RFS2 Rule 

1. On November 21, 2008, EPA published a 
Notice addressing the RFS requirements for 2009. 
See Renewable Fuel Standard for 2009, 73 Fed. Reg. 
70,643 (Nov. 21, 2008) (App. 112a). In the Notice, 
EPA acknowledged that it would not meet Congress's 
deadline for amending the RFS regulations. Indeed, 
as of November 2008, EPA had not even issued a 
notice of proposed rulemaking. 

Contrary to Congress's directions, the Notice 
did not impose a biomass-based diesel requirement 
for 2009. EPA explained that "[w]ith very few 
exceptions, the new EISA requirements are not 
effective until such time as EPA issues final 
regulations to implement them." Id. (App. 114a). 
Moreover, EPA determined that ''the RFS1 
regulatory structure does not provide a mechanism 
for implementing the EISA requirement for use of 
0.5 billion gallons of biomass-based diesel" in 2009, 
and thus it was not possible to impose such a 

"lifecycle'' emission of greenhouse gases. Id. § 7545(o)(l)(B), 
(D), (E). 
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standard in the absence of an amended rule. Id. 
(App. 115a).4 

Although EPA acknowledged that it could not 
impose a biomass-based diesel standard for 2009, it 
nevertheless sought to pressure regulated entities to 
acquire Renewable Identification Numbers ("RINs") 
associated with biomass-based diesel. EPA stated 
that, to account for its own untimeliness in issuing 
the regulations, it planned to impose both the 2009 
and 2010 biomass-based diesel requirements in 2010. 
See id. (App. 115a-16a). EPA explained: 

While obligated parties would not need 
to demonstrate compliance with the 
combined 2009/2010 biomass-based 
diesel standard until the end of the 
2010 compliance period under this 
approach, it would behoove them to 
acqurre the necessary RIN s 
representing biodiesel and renewable 
diesel in 2009 in preparation for their 
2010 compliance demonstration. . . . 
Obligated parties that delayed their 
efforts to acquire RINs until 2010 could 
find that they would be unable to 

• The Notice set a renewable fuel standard for 2009 based on 
the total renewable fuel volume specified by EISA, and 
informed obligated parties that EPA would implement this 
requirement under the existing RFSl Rule. 73 Fed. Reg. at 
70,643 (App. 114a). EPA took this approach even though 
Congress had expressly directed it to transition from the RFSl 
Rule before January 1, 2009. See 42 U.S.C. § 7545 note 
(Transition Rules). 
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acqurre a sufficient number for 
compliance purposes. 

Id. (App. 115a-16a). 

2. On May 26, 2009, more than five months 
after Congress's deadline for promulgating 
regulations, EPA issued a Notice of Proposed 
Rulemaking for the RFS2 Rule. See Regulation of 
Fuels and Fuel Additives: Changes to Renewable Fuel 
Standard Program, 74 Fed. Reg. 24,904 (May 26, 
2009) (App. 80a). EPA announced that it intended 
for the RFS2 Rule to take effect on January 1, 2010, 
which ''would allow approximately two months from 
the anticipated issuance of the rule to its 
implementation." Id. at 24,956 (App. 94a). EPA 
noted that "[i]f the RFS2 program was not made 
effective on January 1, 2010, the most 
straightforward alternative start date would be 
January 1, 2011." Id. (App. 94a). The latter option, 
EPA observed, would give regulated parties 
"additional lead time" and allow "all the new 
requirements and standards to go into effect at the 
beginning of an annual compliance period." Id. (App. 
94a). EPA also invited comments on delaying the 
start date of the RFS2 Rule until "some time after 
January 1, 2010 but before January 1, 2011," 
although it acknowledged that a mid-year option 
raises "transition and implementation issues." Id. 
(App. 95a). 

Assuming an effective date of January 1, 2010, 
EPA proposed that "all EISA volume mandates for 
2010 would be implemented in that year." Id. at 
24,915 (App. 89a). On that basis, EPA proposed 
2010 standards for each of the four categories of 
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renewable fuels. Id. (App. 90a). EPA noted, however, 
that these standards were based on current 
projections, and "[t]he final standards will be 
calculated on the basis of [later] gasoline and diesel 
projections" and ''published by November 30, 2009." 
Id. (App. 90a). 

Regarding biomass-based diesel, EPA again 
acknowledged that "EISA requires promulgation of 
the final RFS2 regulations within one year of 
enactment and presumes full implementation by 
January 1, 2009," and that it had failed to meet 
those statutory requirements. Id. at 24,957 (App. 
97a). To deal with these failures, EPA proposed a 
"shift in [the] biomass-based diesel requirement from 
2009 to 2010." Id. (capitalization omitted) (App. 
97a). EPA acknowledged that if the start date were 
delayed beyond January 1, 2010, questions would 
"arise regarding whether EISA volume mandates for 
fuel categories with no mandates under RFS1 are 
lost, or should be recaptured through a delayed 
compliance demonstration." Id. at 24,959 (App. 
llOa). Moreover, "[i]f the RFS2 program became 
effective in mid-2010, [EPA] would also need to 
determine the appropriate level of the biomass-based 
diesel standard, and whether it would apply to 
gasoline and diesel volumes produced only after the 
RFS2 effective date, or all gasoline and diesel 
volumes produced in 2010." Id. (App. llOa-lla). 

3. Although EPA's self-imposed deadline of 
January 1, 2010 was more than a year after 
Congress's deadline, the agency failed to meet even 
its own deadline. EPA did not publish the RFS2 
Rule until March 26, 2010, and the effective date of 
the rule was July 1, 2010. Regulation of Fuels and 
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Fuel Additives: Changes to Renewable Fuel Standard 
Program, 75 Fed. Reg. 14,670 (Mar. 26, 2010) (App. 
60a). 

Although the RFS2 Rule did not take effect 
until July 1, 2010, EPA announced that the volume 
obligations would apply to the entire 2010 calendar 
year, including transactions occurring during the six 
months before the rule took effect. Id. at 14,676 
(App. 68a). EPA asserted that alternative 
approaches were "more complicated" and would fail 
to ensure that the total volumes prescribed by 
Congress would be met. Id. (App. 69a). Moreover, 
the RFS2 Rule combined the 2009 and 2010 
requirements for biomass-based diesel. Id. (App. 
68a-69a). 

In justifying its decision, EPA concluded that 
the RFS2 Rule "does not impose any retroactive 
requirements." Id. (App. 71a). According to the 
agency, "[t]he obligation that is imposed under the 
RFS2 regulations is forward looking-by the spring 
of 2011, when compliance is determined, obligated 
parties must satisfy certain volume obligations." Id. 
(App. 71a). 

D. The Court of Appeals' Decision 

Petitioners challenged the RFS2 Rule on three 
grounds: (1) EPA lacked statutory authority to 
increase the 2010 biomass-based diesel requirement; 
(2) the RFS2 Rule is impermissibly retroactive 
because it applies to transactions occurring up to six 
months before it took effect; and (3) the RFS2 Rule 
failed to provide obligated parties with the amount of 
lead time specified by Congress. The D.C. Circuit 
denied the petitions for review. 
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On the retroactivity issue, EPA declined to 
defend its determination that the RFS2 Rule is not 
retroactive. Instead, EPA's counsel argued-for the 
first time--that Congress had authorized the agency 
to engage in retroactive rulemaking. The court of 
appeals assumed that the RFS2 Rule operates 
retroactively, and that its retroactive effects are 
primary rather than secondary. App. 38a. The court 
of appeals made no determination that Congress had 
expressly authorized the agency to promulgate 
retroactive rules. Instead, it held that "any primary 
retroactive effects were implicitly authorized under 
the EISA" ld. (emphasis added).5 

The court of appeals upheld the RFS2 Rule on 
the ground that Congress granted EPA "clear albeit 
implicit authority" to promulgate retroactive rules. 
App. 39a. The court reached this conclusion based 
on an earlier statute, directing EPA to promulgate an 
earlier set of EPA regulations, that expressly 
provided that those earlier regulations could be 
issued as late as August 2006 but would nevertheless 
apply to all of 2006. The court of appeals also found 
implicit authority to promulgate retroactive rules by 
relying on the Congressional Review Act, 5 U.S.C. 
§ 801. The court noted that, if EPA had published 
the RFS2 Rule on the statutory deadline of 

5 The court also rejected petitioners' other arguments. The 
court held that Congress authorized EPA to combine the 2009 
and 2010 biomassed·based diesel requirements if it missed the 
statutory deadline. App. 15a·29a. The court also rejected the 
"lead time" argument on the ground that "[t]here is no 
meaningful difference between this contention" and the 
retroactivity argument. Id. at 46a·47a. 
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December 19, 2008, the requirements of the 
Congressional Review Act would have delayed its 
effective date until February 18, 2009, and therefore 
Congress implicitly authorized 1.5 months of 
retroactivity. 

Although EPA adopted the RFS2 Rule on the 
understanding that it was not retroactive, the court 
of appeals held that a remand to the agency was 
unnecessary because EPA had considered the 
benefits and burdens of the rule. App. 46a. 

Petitioners sought rehearing en bane, which 
was denied. Judge Brown, joined by Chief Judge 
Sentelle, dissented from the denial of the rehearing 
petition. Judge Brown explained that she would 
have granted rehearing en bane because "[i]t is a 
commonplace of administrative law that '[a]n agency 
may not promulgate retroactive rules absent express 
congressional authority."' App. 49a (citation omitted). 
In the dissent's view, the panel's decision adopted an 
exception to this rule that "conflicts with the 
Supreme Court's clear·statement rules, usurps 
legislative power, renders statutory deadlines 
precatory, multiplies uncertainty for regulated 
entities, and encourages lethargic administration." 
Id. at 50a. 

REASONS FOR GRANTING THE PETITION 

I. The Decision Below Conflicts With The 
Decisions Of Five Other Circuits. 

The D.C. Circuit's decision warrants this 
Court's review because it conflicts with decisions 
from the Second, Seventh, Eighth, Tenth, and 
Federal Circuits, which have all squarely held that 
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an agency may not issue retroactive rules absent 
express statutory authority. 

In holding that implied, rather than express, 
authorization for retroactive rulemaking is sufficient 
when an agency misses a statutory deadline for 
promulgating regulations, the court of appeals relied 
on a concurring opinion in Bowen v. Georgetown 
University Hospital, 488 U.S. 204, 224-25 (1988) 
(Scalia, J ., concurring). Applying its missed-deadline 
exception, the court of appeals upheld the RFS2 Rule 
on the ground that EPA had ''implicit authority" to 
promulgate rules with retroactive effect. App. 39a. 

The Federal and Second Circuits have also 
considered whether an agency could issue a 
retroactive rule to compensate for missing a 
statutory deadline, and both courts held-contrary to 
the D.C. Circuit-that the agency could not. See 
Liesegang v. Sec'y of Veterans Affairs, 312 F.3d 1368 
(Fed. Cir. 2002), amended by 65 Fed. App'x 717, 2003 
WL 21265262 (May 15, 2003) (unpublished); Sweet v. 
Sheahan, 235 F.3d 80 (2d Cir. 2000). 

In Liesegang, the Federal Circuit concluded 
that the Secretary of Veterans Mfairs lacked 
authority to compensate for missing a statutory 
deadline by implementing a retroactive rule because 
the statutory text did not expressly provide such 
authority. 312 F.3d at 1377 n.l. According to the 
court of appeals, "[t]his is not a case where there is 
an express grant of authority to issue a retroactive 
regulation," because "[t]here is no provision in the 
statute's text that would suggest that Congress 
expressly granted the agency the authority to 
promulgate a retroactive regulation." Id. As a 
result, the agency could not issue retroactive rules 
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even though it had missed Congress's deadline for 
implementing the rule. 

In Sweet, the Second Circuit similarly held 
that the requirement of express authorization to 
adopt retroactive rules applies when an agency 
misses a deadline. 235 F.3d at 89. Congress directed 
EPA to promulgate regulations to implement the 
Lead-Based Paint Act and provided that those 
regulations "shall take effect'' on October 28, 1995. 
Id. at 84. EPA, however, missed the deadline and 
adopted regulations that took effect in 1996. Id. In 
upholding the regulations, the court of appeals 
"disagree[ d]" with the argument that "Congress, by 
clearly mandating the effective date of October 28, 
1995, not only authorized retroactivity but mandated 
it." Id. at 89. Congress had not mandated 
retroactive regulations, in the court's view, because 
"[n]o express language in the Lead-Based Paint Act 
requires that the regulations be applied 
retroactively." Id. Nor does Congress's setting a 
deadline for the regulations to take effect suggest 
that it has impliedly authorized retroactive 
regulations if that deadline is missed. Instead, 
because the statute did not expressly authorize 
retroactive rulemaking, Congress's choice of a 
deadline ''was necessarily based on the assumption 
that final regulations would be promulgated by that 
date." Id. (emphasis added). 

The D.C. Circuit's decision also conflicts with 
the decisions of three other courts of appeals, which 
have ruled out the possibility of a missed-deadline 
exception by holding that express statutory 
authorization is necessary for retroactive 
rulemaking. See Durable Mfg. Co. v. U.S. Dep't of 
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Labor, 578 F.3d 497 (7th Cir. 2009); Univ. of Iowa 
Hosps. & Clinics v. Shalala, 180 F.3d 943 (8th Cir. 
1999); Nash v. Apfel, No. 99-7109, 2000 WL 710491 
(lOth Cir. June 1, 2000) (unpublished). 6 

In Durable, the Seventh Circuit concluded 
that the Department of Labor lacked authority to 
promulgate a retroactive rule regarding labor 
certifications. 578 F.3d at 499-500. To decide 
whether the regulation at issue was impermissibly 
retroactive, the court of appeals considered "whether 
Congress has expressly conferred power on the 
agency to promulgate rules with retroactive effect." 
Id. at 503 (emphasis added). Because the court was 
''unaware of any express statutory proVIsiOn 
indicating congressional approval of retroactive rule
making," the court of appeals concluded that the 
agency lacked such authority. Id. 

Similarly, in University of Iowa Hospitals, the 
Eighth Circuit held that, because Congress is 
presumed to legislate only prospectively, "when 
Congress delegates legislative authority to an 
administrative agency, courts will presume that the 
delegation forbids the agency from creating 

• A Sixth Circuit panel has also held that express statutory 
authorization is always required for retroactive rulemaking. 
See Combs v. Comm'r of Soc. Sec., 400 F.3d 353, 358 (6th Cir. 
2005). Although the panel's decision was vacated and the 
appeal heard en bane, the en bane decision did not disagree 
with the panel's holding on this point. See Combs v. Comm'r of 
Social Security, 459 F.3d 640 (6th Cir. 2006) (en bane). To the 
contrary, before the en bane court, no one disputed that 
Congress had not authorized retroactive rulemaking; the only 
issue was whether the relevant regulations were retroactive. 
Id. at 645-46. 
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retroactive prescriptions, and only express 
congressional authorization will overcome this 
presumption." 180 F.3d 943, 951 (8th Cir. 1999) 
(emphasis added). Mter concluding that a Medicare 
documentation policy adopted by the Secretary of the 
Department of Health & Human Services was a 
retroactive rule, the court inquired "whether the 
underlying Medicare statutes expressly permit the 
Secretary's approach." Id. at 952; see also id. (asking 
''whether Congress has expressly permitted the 
Secretary to enact retroactive documentation 
requirements'} The Eighth Circuit's analysis 
precludes retroactive rulemaking "[w]hether or not" 
retroactive application is consistent with "Congress's 
intent and whether or not the challenged rule 
furthers that intent." Id. at 952 n.10. What is 
required is "express congressional authorization." Id. 
(emphasis added). 

Finally, the Tenth Circuit has taken the same 
approach. In Nash v. Apfel, that court held that "[a] 
rule changing the law is retroactively applied only if 
Congress expressly authorized retroactive 
rulemaking and the agency clearly intended the rule 
to have retroactive effect." 2000 WL 710491, at *2. 
Applying this bright-line rule, the court held that the 
Commissioner of Social Security lacked statutory 
authority to apply a new rule retroactively in the 
absence of "a more specific statement of intent" from 
Congress. ld. 

In holding that the EISA "implicitly 
authorized" the EPA to promulgate a rule with 
"primary retroactive effects," App. 38a, the D.C. 
Circuit became the only court of appeals to allow 
retroactive rulemaking absent express statutory 
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authority. Review by this Court is warranted to 
resolve the circuits' disagreement regarding this 
important question of administrative law. 

II. The Decision Below Conflicts With This 
Court's Precedent. 

This Court's review is also warranted because, 
as the dissent from denial of rehearing noted, the 
D.C. Circuit's decision conflicts with decisions of this 
Court. Under this Court's decisions, express 
authorization from Congress is required to overcome 
the presumptions against retroactivity and implied 
repeal. 

A. The Decision Conflicts With This 
Court's Decisions Applying The 
Presumption Against Retroactivity. 

Although the RFS2 Rule did not take effect 
until July 1, 2010, it imposed obligations based on 
production or importation beginning six months 
earlier, on January 1, 2010. 75 Fed. Reg. at 14,676 
(App. 68a). In adopting the rule, EPA nevertheless 
asserted that its "approach does not impose any 
retroactive requirements." Id. (App. 71a). The 
agency based this view on the fact that compliance 
must be shown in the future. Id. (App. 71a). After 
EPA abandoned this position, the court of appeals 
assumed both that the RFS2 Rule operates 
retroactively, and that its retroactive effects are 
primary rather than secondary. App. 38a. 7 

7 The court of appeals' assumption that the RFS2 Rule has 
primary retroactive effects is correct because it attaches "new 
(continued ... ) 
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Having assumed that the RFS2 Rule applied 
retroactively, the D.C. Circuit upheld the RFS2 Rule 
by deciding that EPA was ''implicitly authorized 
under the EISA'' to adopt retroactive regulations. 
App. 38a; see also id. at 39a ("EPA had clear albeit 
implicit authority under the EISA to apply both the 
2009 and 2010 volume requirements in the 2010 
calendar year in order to achieve the statutory 
purpose."). This decision conflicts with this Court's 
decisions applying the presumption against 
retroactivity, which require a clear statement from 
Congress before permitting an agency to adopt 
retroactive rules. 

In Bowen v. Georgetown University Hospital, 
this Court held that a retroactive rule was invalid 
because the agency lacked authority to adopt the 
rule. 488 U.S. 204, 208 (1988). In reaching this 
decision, the Court explained that "a statutory grant 
of legislative rulemaking authority will not, as a 

legal consequences to events completed" before its effective 
date. Landgraf v. USI Film Prods., 511 U.S. 244, 270 (1994). 
The rule subjects a company that produced or imported 
transportation fuel in January 2010 to legal obligations that did 
not exist until July 2010-after the transactions were 
completed. As EPA recognized and the court of appeals 
acknowledged, because "EISA is not self-executing," its 
requirements were "not effective until such time as EPA 
issue[d] final regulations to implement them." App. 38a 
(quoting 73 Fed. Reg. at 70,643 (App. 114a)) (internal quotation 
marks omitted). The rule's retroactive effects are primary 
rather than secondary because the rule applies even to a 
company that went out of business prior to the rule's effective 
date. See Bowen, 488 U.S. at 218·20 (Scalia, J., concurring); see 
also Bell Atl. Tel. Cos. v. FCC, 79 F.3d 1195, 1206·07 (D.C. Cir. 
1996); Neild v. Dist. of Columbia, 110 F.2d 246, 315 (D.C. Cir. 
1940). 
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general matter, be understood to encompass the 
power to promulgate retroactive rules unless that 
power is conveyed by Congress in express terms." Id. 
(emphasis added). The Court continued: "Even 
where some substantial justification for retroactive 
rulemaking is presented, courts should be reluctant 
to find such authority absent an express statutory 
grant." Id. at 208-09 (emphasis added). 

Although Bowen did not expressly foreclose 
the possibility that Congress could implicitly grant 
retroactive rulemaking authority, it did not identify 
any circumstances in which express authorization is 
unnecessary. Moreover, the Court's reasoning in 
Bowen demonstrates that no such circumstances 
exist. The Court noted that "congressional 
enactments and administrative rules will not be 
construed to have retroactive effect unless their 
language requires this result." Id. at 208 (emphasis 
added). The Court also made clear that ''the same 
principle" applies to "a statutory grant of legislative 
rulemaking authority." Id.; see also id. ("[I]t is 
axiomatic that an administrative agency's power to 
promulgate legislative regulations is limited to the 
authority delegated by Congress."). B 

8 In holding that Congress must generally convey retroactive 
rulemaking authority "in express terms," the Court in Bowen 
cited a previous decision in which it held that '"[t]he power to 
require readjustments for the past is drastic. It ... ought not to 
be extended so as to permit unreasonably harsh action without 
very plain words."' 488 U.S. at 208 (quoting Brimstone R.R. & 
Canal Co. v. United States, 276 U.S. 104, 122 (1928)). Nothing 
in Brimstone suggests that "very plain words" are only 
sometimes necessary. 

- 20-



In subsequent cases, the Court has reiterated 
the need for a clear statement from Congress to 
overcome the presumption. For example, in 
Landgraf v. USI Film Products, the Court held a 
retroactivity analysis must begin by considering 
whether Congress "expressly prescribed the statute's 
proper reach." 511 U.S. 244, 280 (1994) (emphasis 
added). If the statute "contains no such express 
command," it will not apply retroactively. Id. 
(emphasis added). Likewise, in INS v. St. Cyr, the 
Court again explained that "'congressional 
enactments . . . will not be construed to have 
retroactive effect unless their language requires this 
result."' 533 U.S. 289, 315·16 (2001) (quoting Bowen, 
488 U.S. at 208); see also Lindh v. Murphy, 521 U.S. 
320, 329 (1997) ("[C]ases where this Court has found 
truly 'retroactive' effect adequately authorized by a 
statute have involved statutory language that was so 
clear that it could sustain only one interpretation.'~; 
Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 
237 (1995) ("[S]tatutes do not apply retroactively 
unless Congress expressly states that they do.'} 
None of these cases suggests that a law may apply 
retroactively even if Congress has not clearly stated 
that it should. 

Under this Court's decisions, Congress and 
administrative agencies must speak clearly if they 
want their laws and regulations to apply 
retroactively. See, e.g., Bowen, 488 U.S. at 208. 
Although Bowen held that ''the same principle" 
applies to Congress's delegation of rulemaking 
authority, under the D.C. Circuit's decision in this 
case, Congress need not speak as clearly to delegate 
retroactive rulemaking authority. Instead, the court 
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of appeals has determined that such authority may 
be conferred implicitly. The D.C. Circuit's decision is 
inconsistent with this Court's decisions requiring a 
clear statement that Congress has authorized 
retroactive rulemaking. 

B. The Decision Conflicts With This 
Court's Decisions Regarding 
Repeals By Implication. 

The court of appeals erred in upholding the 
RFS2 Rule despite the lack of a clear statement from 
Congress for another reason: The Administrative 
Procedure Act ("AP A'') defines a ''rule" as having only 
''future effect," 5 U.S.C. § 551(4), and this limitation 
cannot be repealed based on implicit congressional 
intent.9 

The RFS2 Rule is indisputably a ''rule" under 
the APA. As a result, the APA requires that the 
RFS2 Rule have only "future effect." See Georgetown 
Univ. Hosp. v. Bowen, 821 F.2d 750, 757 (D.C. Cir. 
1987), affd on other grounds, 488 U.S. at 208; see 

• The AP A provides: 

"rule" means the whole or a part of an agency 
statement of general or particular applicability 
and future effect designed to implement, 
interpret, or prescribe law or policy or 
describing the organization, procedure, or 
practice requirements of an agency and includes 
the approval or prescription for the future of 
rates, wages, corporate or fmancial structures 
or reorganizations thereof, prices, facilities, 
appliances, services or allowances therefor or of 
valuations, costs, or accounting, or practices 
bearing on any of the foregoing. 

5 U.S.C. § 551(4) (emphasis added) . 
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also Bowen, 488 U.S. at 217 (Scalia, J., concurring). 
Thus, the RFS2 Rule may apply retroactively only if 
Congress has repealed or amended the definition of 
''rule" insofar as it applies to the EPA's authority to 
adopt the RFS2 Rule. 

This Court's decisions make clear that EISA 
repealed or amended the APA's definition of ''rule" 
only if the provisions of EISA "expressly contradictD" 
the APA provision such that Congress's intent to 
repeal that definition is "clear and manifest." Nat'l 
Ass'n of Home Builders v. Defenders of Wildlife, 551 
U.S. 644, 662 (2007) (citation and internal quotation 
marks omitted). As this Court recently explained: 

While a later enacted statute . . . can 
sometimes operate to amend or even 
repeal an earlier statutory provision 
... , repeals by implication are not 
favored and will not be presumed unless 
the intention of the legislature to repeal 
is clear and manifest. We will not infer 
a statutory repeal unless the later 
statute expressly contradicts the 
original act or unless such a 
construction is absolutely necessary ... 
in order that the words of the later 
statute shall have any meaning at all. 

Id. (internal quotation marks, citations, and brackets 
omitted) (emphasis added); see also Branch v. Smith, 
538 U.S. 254, 273 (2003) (plurality opinion) ("An 
implied repeal will only be found where provisions in 
two statutes are in 'irreconcilable conflict,' or where 
the latter Act covers the whole subject of the earlier 
one and 'is clearly intended as a substitute."' 
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(quoting Posadas v. Nat'l City Bank, 296 U.S. 497, 
503 (1936)). 

In enacting EISA, Congress did not repeal the 
APA requirement that rules have only "future effect" 
because the provisions of the APA and EISA are 
easily reconcilable. EISA did not expressly address 
whether the RFS2 Rule must apply only 
prospectively or whether it could also apply 
retroactively. The D.C. Circuit therefore could-and 
therefore should-have given effect to both EISA and 
the APA by interpreting EISA's grant of rulemaking 
authority as permitting only rules with "future 
effect." See, e.g., Morton v. Mancari, 417 U.S. 535, 
551 (1974) ("The courts are not at liberty to pick and 
choose among congressional enactments, and when 
two statutes are capable of co·existence, it is the duty 
of the courts, absent a clearly expressed 
congressional intention to the contrary, to regard 
each as effective."). 

In upholding the RFS2 Rule, the D.C. Circuit 
did not suggest that EISA and the APA were in 
irreconcilable conflict. But it nevertheless held that 
Congress had implicitly authorized retroactive 
rulemaking, notwithstanding the definition of "rule" 
in the APA. This Court's decisions make clear that 
implicit authorization of retroactive rulemaking-in 
the absence of an irreconcilable statutory conflict-is 
insufficient to repeal the APA's directive that rules 
have only future effect. See Nat'l Ass'n of Home 
Builders, 551 U.S. at 662. As a result, by upholding 
the RFS2 Rule, the court of appeals' decision 
conflicts with this Court's decisions regarding repeal 
by implication. 
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C. The D.C. Circuit's Reliance On The 
Bowen Concurrence Is Misplaced. 

The D.C. Circuit held that implicit 
authorization is sufficient to allow retroactive 
rulemaking when Congress has proposed a deadline 
for regulation and the agency has missed it. App. 
39a. In adopting this missed-deadline exception to 
the clear statement rule, the court of appeals cited 
and relied on a concurring opinion in Bowen. Id. 
(citing 488 U.S. at 224-25 (Scalia, J.)). Contrary to 
the court of appeals' decision, the Bowen concurrence 
does not justify finding implied authorization for 
retroactive rulemaking. 

The court of appeals erred in relying on the 
Bowen concurrence because the views expressed in 
that opinion were not adopted by the Court at the 
time, nor have they been adopted by subsequent 
decisions. To the contrary, the Court's more recent 
decisions have made clear that Congress must 
expressly provide for retroactive rulemaking 
authority in order to overcome the presumptions 
against retroactivity and implied repeal. See Parts 
II.A-B supra. 

In his Bowen concurrence, Justice Scalia did 
not suggest that there was--<Jr even that there 
should be-a missed-deadline exception. Instead, he 
simply noted the possibility that such an exception 
may exist. A more recent opinion by Justice Scalia 
suggests that there is no missed-deadline exception 
to the principle that retroactive rulemaking is 
prohibited unless expressly authorized. See App. 
56a-57a (discussing Barnhart v. Peabody Coal Co., 
537 U.S. 149, 174, 184 (2003) (Scalia, J., dissenting) 
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(where agency acts after a statutory deadline to 
impose "new (and retroactive) liabilities," courts have 
an "obligation to assure that [the agency's authority] 
is rooted in the text of a statute")). 

In addition, the D.C. Circuit's decision goes 
beyond even what the Bowen concurrence 
contemplated. Justice Scalia suggested only that 
missing a deadline "may" justify adoption of a 
"reasonable retroactive rule" to account for the 
missed deadline. 488 U.S. at 224-25 (emphasis 
added). Based on his earlier discussion of primary 
and secondary retroactivity, Justice Scalia's 
reference to ''reasonable" rules suggests that he had 
in mind only rules with secondary retroactive effect. 
ld. at 219-20.'0 In this case, in contrast, the court of 
appeals correctly assumed that the rules had 
primary retroactive effect, but nevertheless applied 
the missed-deadline exception to them. Accordingly, 
by using the missed deadline as justification for 
adopting a rule with primary retroactive effect, the 
D.C. Circuit created an exception to the clear-

10 In distinguishing between primary and secondary 
retroactivity, Justice Scalia explained that he interpreted the 
"future effect" part of the APA definition to exclude only 
regulations with primary retroactive effect. 488 U.S. at 219-20. 
Based on this interpretation, Justice Scalia explained that rules 
with secondary retroactive effect are permissible so long as they 
are reasonable. Id. at 220. In contrast, a "'reasonableness' 
inquiry'' is irrelevant to rules with primary retroactive effect 
because they are categorically excluded from the APA definition 
of "rule." Id. ("Quite simply, a rule is an agency statement 'of 
future effect,' not 'of future effect and/or reasonable past 
effect."). 
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statement rule that is broader than the possible 
exception noted in the Bowen concurrence. 

III. The Question Presented Raises Issues Of 
Exceptional Importance Concerning 
Congress's Ability To Impose Deadlines 
For Agency Action. 

The question presented is exceptionally 
important because it bears directly on Congress's 
ability to impose effective deadlines on agencies. The 
dissent from the denial of rehearing en bane 
identified the problems with the court of appeals' 
missed-deadline exception: 

This exception in particular seems ill 
advised from the perspective of good 
administration. In practice, it lets 
agencies like the EPA get away with 
violating explicit congressional time 
limits by promulgating untimely 
regulations with retroactive effects. 
The missed -deadline exception creates 
perverse incentives, rewarding 
dilatoriness and making regulatory 
burdens even less predictable. If an 
agency can accomplish tomorrow what 
the statute says to do today, Congress 
will lose a common and effective means 
of directing agency priorities. 

App. 56a. 

These concerns are not limited to EPA's 
implementation of the RFS2 program. They apply to 
all agency rulemaking because nothing in the court 
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of appeals' decision suggests that its holding is 
limited to this case. 

As the dissent from rehearing notes, Justice 
Scalia's concurrence in Bowen--which the D.C. 
Circuit adopted-suggested that the existence of a 
statutory deadline itself could be sufficient to justify 
retroactivity. Id. at 57 a. Even if that were not the 
case, the D.C. Circuit's decision makes clear that 
very little additional evidence of congressional intent 
is necessary before retroactive authority is inferred. 
See id. ("To the extent the panel opinion purports to 
rely on other structural features of the EISA for 
implicit authority, it grasps at straws."). The court 
of appeals concluded that Congress intended for EPA 
to have retroactive rulemaking authority by relying 
on a provision in EPAct-EISA's predecessor-and 
the Congressional Review Act. Neither provides 
clear evidence that Congress intended to authorize 
retroactive rulemaking. 

In enacting EPAct, Congress gave EPA until 
August 2006 to adopt regulations that would apply 
for the entire year. 42 U.S.C. § 7545(o)(2)(A)(iii) 
(2005). The D.C. Circuit concluded that this 
provision demonstrated that Congress was willing to 
allow EPA to adopt regulations under EPAct with 
some retroactive effect. App. 40a-41a. That may be 
true, but it does not justify a retroactive rule adopted 
in 2010. To the contrary, Congress's decision not to 
include a similar provision in EISA suggests that it 
did not want the RFS2 Rule to be implemented 
retroactively. See, e.g., Clay v. United States, 537 
U.S. 522, 528-29 (2003) ('"[I]t is generally presumed 
that Congress acts intentionally and purposely in the 
disparate inclusion or exclusion."' (quoting Russello 
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v. United States, 464 U.S. 16, 23 (1983)); App. 58a-
59a ("[T]he EISA's omission can just as easily be 
interpreted as evidence that the 2007 Congress did 
not anticipate any delay from an agency now 
experienced with administering renewable fuel 
standards."). 

Congress required the RFS2 Rule to be 
adopted by December 18, 2008----one year after EISA 
was enacted-so that it could take effect on January 
1, 2009. Although the statutory deadline is before 
the effective date, the court of appeals viewed the 
deadline as implicit authorization of retroactive 
rulemaking. App. 40a. According to the court of 
appeals, because the Congress Review Act provides 
that a major rule published on December 18, 2008 
could not take effect until mid-February 2009, 
Congress intended some retroactive effects. Id. But 
even if Congress permitted a limited amount of 
retroactivity, it did not authorize EPA to apply the 
rule for a longer period of time, as is the case here. 
As the dissent from the denial of rehearing 
explained, ''the potential for a timely renewable fuel 
rule to have limited retroactive effects does not imply 
Congress authorized retroactive application of an 
untimely rule to the entire year. If anything, it 
suggests Congress contemplated the possibility of 
retroactivity and was content to restrict its scope." 
Id. 58a. 

The D.C. Circuit's holding that agencies 
may-without express authorization from 
Congress-promulgate retroactive rules after they 
miss a statutory deadline is significant because such 
deadlines are often imposed. See, e.g., Jerry L. 
Mashaw, Improving the Environment of Agency 
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Rulemaking: An Essay on Management, Games, and 
Accountability, Law & Contemp. Probs., Spring 1994, 
at 185, 205 ("Over the past two decades Congress has 
included hundreds of action-forcing mandates, 
principally rulemaking deadlines, in federal agency 
legislation."); see also John F. Manning, 
Constitutional Structure and Judicial Deference to 
Agency Interpretations of Agency Rules, 96 Colum. L. 
Rev. 612, 667 (1996). 

Indeed, the question presented will only 
become more important in the future because of the 
number of deadlines that Congress has recently 
imposed in significant legislation. The recently 
enacted Dodd-Frank Wall Street Reform and 
Consumer Protection Act, Pub. L. 111-203, 124 Stat. 
1376 (2010), for example, imposes no fewer than 
twenty deadlines for rulemaking by a variety of 
agencies. 11 Likewise, the recent health care law 
contains at least nine deadlines for regulatory action. 
See Patient Protection and Affordable Care Act, Pub. 
L. 111-148, 124 Stat. 119 (2010).'2 

11 See, e.g., Pub. L. 111-203, Tit. I, § 168, 124 Stat. 1376, 1434 
(2010) (18-montb timeframe for regulations issued by the Board 
of Governors of the Federal Reserve System under subtitles A 
and C of the Financial Stability Act of 2010); id., Tit. VII, 
§ 712(e), 124 Stat. 1646 (360-day "global rulemaking 
timeframe" for regulations promulgated by the Commodity 
Futures Trading Commission under the Wall Street 
Transparency and Accountability Act of 2010); id., Tit. VII, 
§ 712(e), 124 Stat. 1646 (360-day "global rulemaking 
timeframe" for regulations promulgated by the Securities and 
Exchange Commission under the Wall Street Transparency and 
Accountability Act of 2010). 
12 See, e.g., Pub. L. 111-148, Tit. I, § 1333, 124 Stat. 119, 206 
(2010) (July 1, 2013 deadline to issue regulations governing 
(continued ... ) 
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As a result of the decision in this case and 
conflicting decisions from other circuits, there will be 
uncertainty as to whether the relevant agencies may 
implement these important statutes by adopting 
retroactive rules if they miss Congress's deadlines. 
The D.C. Circuit's decision warrants review by this 
Court to prevent this result. 

CONCLUSION 

For the foregoing reasons, the petition for a 
writ of certiorari should be granted. 
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